
 

 

17 July 2009 

Case tests out new companies law 

A precedent has been set in the verdict of a case brought against Miller & Baird (CI) Ltd 

by the Public Services Department. In the judgment, the jurats exercised their powers of 

discretion to halt the compulsory winding up of the Company. This is the first time such 

a judgment has been passed in the Guernsey Court. 

Advocate John Greenfield, (who represented the Company in Court and is Head of 

Litigation at Carey Olsen) said: “This has been an interesting test case for Guernsey. 

With no previous Guernsey case law to utilise the Court had to look to the English courts 

for precedents. In this case the winding up order was refused due to an outstanding cross 

claim. Under English law, an order such as the one sought by Public Services can be 

declined, so long as there is good reason. Under the Companies Law in Guernsey this is 

also the case but there had been no guidelines laid down previously as to how the Court’s 

discretion would be exercised.” 

Discretion in these cases is to be used to decline the application if: 

1. there is a genuine and serious cross claim (or a “claim of substance – real as 

opposed to frivolous”); and 

2. the Company had been unable to litigate the claim to a final conclusion (or there 

was a claim which the Company had not reasonably been able to litigate); and 

3. the cross-claim is in an amount exceeding the amount of the Petition Debt. 

 

All three points were satisfied in this case, as Miller & Baird had a significant cross claim 

against the States of Guernsey. 

As this is the first time that this law has been tested in the Guernsey Court, Advocate 

Greenfield is recommending it is reviewed both as to content and procedure (where there 

are significant differences with English practice) because such applications can have the 

most drastic consequences for a Company even if it successfully resists the winding up 

petition because of the publicity that is naturally attracted to the application.   
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NOTES TO EDITORS: 

About Carey Olsen: Carey Olsen is the largest law firm in the Channel Islands and acts for a number of 

institutional clients in large, multi-jurisdictional transactions, as well as for governments and corporates, 

professional firms and high-net-worth individuals. With more than 130 lawyers Carey Olsen offers a full 

range of legal services, including corporate and commercial, funds, banking and finance, trusts and 

fiduciary, commercial and residential property, employment, restructuring, litigation and dispute 

resolution. Carey Olsen’s position as a top tier provider of legal services is recognised by Chambers UK, 

Legal 500 and other independent market commentators and reflected by the quality of the transactions and 

cases they advise on. Carey Olsen is the Acquisition Finance Offshore Law Firm of the Year 2008 and 

2009 and was the highest ranking Channel Islands law firm in The Lawyer Awards 2008. 

www.careyolsen.com  

 


