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1. General

1.1 General Characteristics of the Legal
System

Bermuda is a British Overseas Territory. The
modern legal system of Bermuda is established
by the Bermuda Constitution Order 1968, an
Order in Council of the UK. The Constitution
established the Supreme Court as the primary
court of first instance and the Court of Appeal as
the court with jurisdiction to hear appeals from
judgments of the Supreme Court. The Appeals
Act 1911 further establishes a right of appeal
from any judgment of the Court of Appeal to the
Judicial Committee of the Privy Council.

Bermuda’s legal system is largely based on Eng-
lish common law. The Supreme Court Act 1905
further establishes that (subject to the provisions
of any acts of the Bermuda legislature) the com-
mon law, the doctrines of equity, and the Acts
of the Parliament of England of general applica-
tion which were in force in England at the date
when Bermuda was settled on the 11 July 1612
have force within Bermuda. Trials are conducted
using the adversarial model between plaintiffs
and defendants, who are represented, in large
part, by lawyers making both oral and written
submissions.

1.2 Court System

Section 12 of The Supreme Court Act 1905
established the Supreme Court as Bermuda’s
superior court of record. The Chief Justice is
the president of the Supreme Court and puisne
judges rank next in precedence (with appoint-
ed assistant judges ranking thereafter). The
Supreme Court possesses and exercises the
jurisdictions of the court of general assize, the
court of chancery, the court of exchequer, the
court of probate, the court of ordinary and the
court of bankruptcy. There is also a Commercial
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Court, which deals exclusively with commercial
and arbitration-related matters.

Appeals from the Supreme Court go to the Court
of Appeal. The Court of Appeal is made up of
three Justices of Appeal. The Court of Appeal
sits for three sessions per year, with each ses-
sion lasting about a month.

Under the Appeals Act 1911, appeals from the
Court of Appeal go to the Judicial Committee of
the Privy Council in London.

The Magistrates’ Court is below the Supreme
Court. Its jurisdiction is limited to matters in dis-
pute with a value of up to BMD25,000. The Mag-
istrates’ Court exercises both civil and criminal
jurisdiction (summary only). Appeals from judg-
ments and rulings rendered in the Magistrates’
Court lie to the Supreme Court.

1.3 Court Filings and Proceedings

Save in exceptional circumstances, court pro-
ceedings are open to the public. This includes
hearings in chambers. Under the Supreme Court
(Records) Act 1955, the public has the right, sub-
ject to certain exceptions, to access and review
the file of any Supreme Court action.

Parties who wish to keep proceedings, or the
court file in those proceedings, confidential can
apply for an order that the proceedings be held
in private, and that the court file be sealed prior
to commencing an action. When considering an
application for privacy, the court will balance
the rights of “open justice” and the public inter-
ests against the specific factual circumstances
in which the order for privacy is being sought.
Typically, where an application is made to pro-
tect the interests of minors or certain matters
or information relating to a trust, provided the
court concludes that the public interest is not
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served by the hearing being held in public, the
courts will grant a confidentiality order. The same
applies to a request that the court file be sealed.

1.4 Legal Representation in Court

Natural persons can represent themselves in
court proceedings but unnatural persons (such
as limited liability companies and partnerships)
must be represented by an attorney. The Ber-
muda Bar is made up of legally qualified people
referred to as “barristers and attorneys” who are
admitted to practice at all levels of Bermuda’s
courts. Barristers and attorneys called to the
Bermuda Bar may also act as Commissioners
of Oaths. Pursuant to Section 51 of the Supreme
Court Act 1905, to be admitted to the Bermuda
Bar, a person must, amongst other things:

* have passed the final examinations required
for a person to qualify to practise as a barris-
ter or solicitor in England (or the equivalent);

+ have completed a period of practical training
of not less than 12 months;

* be resident in Bermuda; and

* be either a Bermudian or have the right to
work in Bermuda (typically by way of a work
permit).

Foreign Attorneys

A foreign attorney who meets all of the require-
ments under Section 51 of the Supreme Court
Act 1905, apart from residency, can be admitted
to practice law in Bermuda on a temporary basis
if it can be demonstrated that they possess a
particular expertise not available in Bermuda
or that the matter involves questions of law or
practice of considerable complexity or public
importance. An application for approval for a
foreign attorney to be admitted to the Bermuda
Bar must be made to the Supreme Court. An
application for a work permit for that attorney
must be made to the Department of Immigration
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on behalf of the attorney by a Bermuda law firm.
The Minister responsible for labour will consult
the Bermuda Bar Council, which is the governing
body for barristers and attorneys in Bermuda,
as a part of the consideration process. The Bar
Council has significant input into the application
but the ultimate decision rests with the Minister.

2. Litigation Funding

2.1 Third-Party Litigation Funding
Bermuda has yet to enact legislation relat-
ing to third-party funding, but in recent years
such arrangements have been blessed by the
courts, which have rejected arguments that such
arrangements are unlawful.

2.2 Third-Party Funding: Lawsuits

This firm has seen no examples of restrictions
being imposed on the type of litigation that
can be funded by a third party. Often, parties
to restructuring and insolvency proceedings will
enter into funding agreements with the liquida-
tors in order to support actions to recover assets
from third parties as well as actions against for-
mer directors for breaches of fiduciary duties.

2.3 Third-Party Funding for Plaintiff and
Defendant

Third-party funding is available for both the
plaintiff and the defendant.

2.4 Minimum and Maximum Amounts of
Third-Party Funding

There are no minimum or maximum amounts a
third party will fund.
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2.5 Types of Costs Considered Under
Third-Party Funding

The costs a third-party funder will consider fund-
ing is entirely a matter between the funder and
the party accepting the funding.

2.6 Contingency Fees

Contingency fees are prohibited by the Barris-
ters’ Code of Professional Conduct 1981, Rule
96.

2.7 Time Limit for Obtaining Third-Party
Funding

There are no time limits with regard to when a
party to litigation should obtain third-party fund-

ing.

3. Initiating a Lawsuit

3.1 Rules on Pre-action Conduct

Unlike the modern English Civil Procedural
Rules, the Rules of the Supreme Court 1985
(Rules) do not impose a rigid pre-action proto-
col on parties. However, parties to litigation are
required, pursuant to the overriding objective set
out at Order 1A of the Rules, to assist the court
to (among other things) identify issues at an early
stage and save expense. To this end, particularly
in civil proceedings, parties will typically engage
in pre-action correspondence and discussions
prior to the issuance of proceedings.

Ultimately, the court is entitled to take into
account the reasonableness of the conduct of
the parties to any action when determining the
issue of costs. Parties who have failed to assist
the court to discharge the overriding objective
may be at risk of having their entitlement to costs
discounted.
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3.2 Statutes of Limitations

Applicable limitation periods are set out in the
Limitation Act 1984. Claims for breach of a con-
tract and in tort are subject to a limitation peri-
od of six years. A party bringing a claim based
on a contract under seal must do so within 20
years. A 20-year limitation period also applies to
claims concerning the recovery of land and the
proceeds of the sale of land, or monies secured
by a mortgage or a charge.

In contract law, the limitation period typically
runs from the date on which the contract was
breached. For a tort, the limitation period com-
mences on the date the damage occurred. For
claims in defamation, the start of the limitation
period is the date of publication.

The Limitation Act 1984 makes provision for
latent defects, as well as for cases where the
cause of action could not, with reasonable inves-
tigation, have been discovered sooner.

Limitation is not an automatic bar to an action
or recovery under it. A defendant must raise
the Limitation Act as a defence and specifically
plead the same.

3.3 Jurisdictional Requirements for a
Defendant

When determining whether or not a proposed
defendant is subject to its jurisdiction, the
Bermuda court will consider whether the pro-
posed defendant can be validly served within
the Islands of Bermuda or whether a defendant
has submitted, or has agreed to submit, to the
jurisdiction of the Bermuda courts (for example
by contract or by taking steps in the litigation
proceedings in Bermuda). It may also consider
whether the proposed defendant can be validly
served out of the jurisdiction pursuant to Order
11 of the Rules.
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3.4 Initial Complaint

Subject to the provisions of any enactment and
the Rules, civil proceedings in the Supreme
Court may be begun by writ, originating sum-
mons, originating motion or petition. Which
originating process must be used is proscribed
by the Rules and depends on the facts and cir-
cumstances of each case.

A typical civil action is commenced by filing
a generally endorsed writ of summons, which
names the parties to the action and provides very
brief details of the relief sought. If the defendant
defends the claim, then a generally endorsed
writ must be supplemented by a statement of
claim in which the initiating party provides the
facts upon which it relies to found its action.

By contrast, an application by a creditor to wind
up an insolvent company must be brought by
way of a petition.

A party is permitted to amend its initiating pro-
cess at any time before service, and subsequent
to service it can also be amended with the con-
sent of the defendant or the court.

3.5 Rules of Service

Service in Bermuda

The party bringing the action is responsible for
service of the lawsuit on the opposing party. In
the case of an action in respect of which a com-
pany is the defendant, a copy of the proceedings
will be properly served if it is left at the registered
office of the company in Bermuda. A copy of
proceedings against an individual must be left
directly with that individual in order for there to
be proper service. If, in the case of an individu-
al, service is difficult because, for example, that
individual is actively avoiding service, the court
can be asked to grant an order for substituted
service.
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Service Out

With respect to parties outside of the jurisdic-
tion, the Supreme Court can be asked to make
an order for service outside of the jurisdiction.
The “application for service out” is made by way
of summons supported by an affidavit setting
out why the defendant comes within the criteria
of Order 11 Rules 1 and 2 of the Rules, and that it
is therefore appropriate for service to be effected
outside of the jurisdiction.

3.6 Failure to Respond

A defendant who is otherwise validly served
with a lawsuit, and who fails to respond as
required under the Rules, can have a default
judgment entered against them. A plaintiff must
file an application demonstrating that service
was effected in accordance with Order 11 or in
accordance with an order of the court. A default
judgment can be set aside on application by a
defendant, who must demonstrate to the court
that the judgment was wrongly entered against
them or that there is otherwise some good rea-
son why they should be entitled to defend the
claim.

3.7 Representative or Collective Actions
Bermuda law and procedure does not recognise
the concept of collective or class actions but
does recognise representative actions. Plaintiffs
can participate in a representative action with
the leave of the court. The court must be satis-
fied, pursuant to Order 15 of the Rules, that:

« if a separate action were brought by or
against each applicant, as the case may be,
some common question of law or fact would
arise in all the actions; and

« all rights to relief claimed in the action are in
respect of or arise out of the same transac-
tion or series of transactions.
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The parties to a representative action must each
consent to such an action being carried on in a
representative capacity.

3.8 Requirements for Cost Estimate
There is no requirement to provide clients with
a cost estimate at the outset of any potential
litigation. However, pursuant to Rule 92 of the
Barristers’ Code of Professional Conduct 1981,
if a client requests one, the barrister should pro-
vide a fair estimate of their fees.

4. Pre-trial Proceedings

4.1 Interim Applications/Motions

Parties to substantive proceedings in the
Supreme Court have the ability to seek inter-
locutory relief prior to the substantive hearing or
trial of the action. Such applications are ordinar-
ily made by summons, supported by affidavit,
and are not limited to case management issues.
Common interlocutory applications include, but
are not limited to:

+ applications for additional or specific disclo-
sure;

* interim injunctions;

* summary judgment; and

« strike out of frivolous or vexatious claims.

4.2 Early Judgment Applications

Parties can apply for part or all of their adver-
sary’s case to be determined on an interim basis
or struck out. Such applications can be made at
any point before the substantive hearing of the
matter (or in some cases at the substantive hear-
ing itself) although the court is likely to criticise
an application for such relief in circumstances
where it is made well after the facts and informa-
tion founding the application were apparent (or
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it appears to have been made for some ulterior
purpose).

Summary Judgment

An application for summary judgment on some
or all of the issues in dispute can be made under
Order 14 of the Rules. Such an application must
be supported by affidavit evidence confirming
that — to the best of the applicant’s knowledge,
information and belief — the defence is not a
viable defence to the claim or the part of it on
which judgment is sought, save in relation to the
amount of damages claimed.

Strike Out

An application to strike out an adversary’s case
is made under Order 18 Rule 19 of the Rules.
Such an application must satisfy the court that:

- the claim discloses no reasonable cause of
action;

* is scandalous, frivolous or vexatious;

« could prejudice, embarrass or delay the fair
trial of the action; or

* is otherwise an abuse of the process of the
court.

Here, the defendant will have to show that the
case on the face of pleadings meets the criteria
under Order 18 Rule 19.

4.3 Dispositive Motions

In addition to applications for strike out and
summary judgment, there are also motions upon
which the court may order that a claim be struck
out on the basis that the party pursuing it has
failed to comply with an order of the court or
has delayed in progressing the matter such that
it has caused prejudice to the other party.
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4.4 Requirements for Interested Parties
to Join a Lawsuit

A third party can be joined in Supreme Court
proceedings by a defendant. The defendant
will have to have entered an appearance in the
action and the third party can be joined in cir-
cumstances where the defendant seeks a con-
tribution or indemnity from that party. The leave
of the court is required before issuing a third-
party notice, unless the action was begun by a
writ of summons and the defendant has issued
the notice before serving their defence on the
plaintiff. The court will allow a third party to be
joined when it considers that it is appropriate to
do so to allow for the resolution of all matters in
dispute.

The courts have also allowed interested parties
to intervene in ongoing proceedings in which
they have not been joined to allow them to make
submissions. Matters of great public impor-
tance, for example, on issues of human rights
or the environment, have attracted successful
applications for intervention.

4.5 Applications for Security for
Defendant’s Costs

A defendant who can demonstrate that the
plaintiff is ordinarily resident outside of Bermuda,
or is a nominal person suing for the benefit of a
third party, and that the plaintiff may be unable
to meet an order to pay the costs of the defend-
ant if ordered to do so will be in a position to
make an application for security for its costs.
The court can also be asked to make a security
for costs order if it is apparent that the defend-
ant has changed location or is otherwise taking
steps to avoid the consequences of an adverse
costs order. The amount of costs required to be
paid as security is normally limited to the addi-
tional costs a defendant would incur to enforce
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an unsatisfied costs order in the event such an
enforcement action was required to be taken.

Appeals to the Court of Appeal automatically
require the provision of security for costs unless
the applicant can establish that they are impe-
cunious. The amount of security is based on an
estimate of the costs of the respondent in the
appeal.

Security for costs is usually effected by the
attorney for the party subject to the order giving
an undertaking that funds paid into their client
account will be held until after the satisfaction
of the order.

4.6 Costs of Interim Applications/
Motions

Costs orders are at the discretion of the court.
Bermuda operates a “loser pays” system and
costs are generally awarded and assessed at
the conclusion of the trial of a matter. For this
reason, save in exceptional circumstances,
interim orders dealing with case management
applications to move the matter toward trial will
be accompanied by an order for “costs in the
cause”, meaning the issue of the costs of that
interim application will be dealt with as part of
the general costs assessment at the end of the
trial.

Interim applications which are meant to be dis-
positive of a matter, or are otherwise of mate-
rial import to the action, can attract an order for
costs at the end of that application. A contested
application concerning document disclosure,
for example, which involves the exchange of
evidence and a hearing before the court of a
reasonable length could result in an order that
the costs of the successful party be paid by the
unsuccessful party. Such costs are not usually
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assessed or payable, however, until the end of
the substantive proceedings.

4.7 Application/Motion Timeframe

The timing for the hearing of an ordinary applica-
tion can vary depending on the complexity and
nature of the matter. Generally speaking, appli-
cations are issued out of the Supreme Court
Registry within ten days of filing unless there are
exceptional circumstances.

Applications on an urgent basis are possible.
The Bermuda courts are generally responsive to
such applications. There have been instances
of urgent injunctions being granted by way of
telephone hearing, for example. Provided there
is good reason for the application to be heard
on an urgent basis, provision will be made for
the same.

5. Discovery

5.1 Discovery and Civil Cases

Discovery is a fundamental part of the litigation
process in Bermuda. Discovery is automatic in
actions begun by writ. It is administered by the
parties to the action. The parties are required to
mutually exchange a list of all documents relat-
ing to matters in question in the action within
14 days of the date of the close of pleadings in
the matter.

Although the Rules call for inspection of the
documents in the list after the lists have been
exchanged, generally speaking, the modern
approach is for each party to provide copies of
the documents at the same time as exchanging
lists.

A party can ask the court to order the disclosing
party to make an affidavit verifying that the list
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is correct. The nature of the discovery is that a
party is required to disclose the documents on
which it relies for its case, as well as all docu-
ments which adversely affect its case. The par-
ties are expected to be diligent in producing all
documents which are or have been in their cus-
tody, possession or power and are relevant to
the action, and they must conduct a reasonable
search for such documents. Discovery includes
not only documents such as emails, minutes,
memos and letters, but also telephone record-
ings, photographs and anything else that is in a
recordable form.

Parties can limit the scope of discovery by
agreement.

5.2 Discovery and Third Parties

It is possible in certain circumstances to obtain
discovery from third parties not named as a
plaintiff or a defendant in the proceedings if the
documents sought are likely to support one par-
ty’s case or damage the case of their adversary.
An application can be made for the issuance of
a subpoena requiring the third party to produce
the required documents and, if necessary, to
attend court.

Norwich Pharmacal orders are also available
in Bermuda, by which the court has the power
to order that third parties provide documents
where such documents are relevant to the pro-
ceedings. A Norwich Pharmacal Order is sought
by way of summons supported by affidavit on an
interlocutory basis.

5.3 Discovery in This Jurisdiction

The general rule is that parties to an action are
required to disclose all documents — which are or
have been in their possession, custody or power
- relating to matters in question in the action.
This would include any documents which, it
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is reasonable to suppose, contain information
which may enable the party entitled to the dis-
covery either to advance their own case or to
damage that of their adversary — or any docu-
ment which may fairly lead them on to a train
of inquiry which may have either of these two
consequences.

5.4 Alternatives to Discovery
Mechanisms

This is not applicable, as discovery is a funda-
mental part of the litigation process in Bermuda.

5.5 Legal Privilege

Documents created in the contemplation of liti-
gation, or otherwise created in the context of
advice between a lawyer and their client, attract
legal privilege. Although they must be included
in the list of documents exchanged in discovery,
they are exempt from inspection as a result of
such privilege.

Such documents would include:

* letters and other communications passing
between a party and its lawyers;

« communications between the lawyer and a
third party, which are created in contempla-
tion of litigation or for the purpose of obtain-
ing or giving advice connected to that litiga-
tion; or

» communications regarding the collection of
evidence to be used in such litigation.

In-House Counsel

Legal professional privilege will extend to com-
munications to and from in-house counsel acting
in their capacity as a lawyer and not otherwise
generally advising the business.
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5.6 Rules Disallowing Disclosure of a
Document

A party cannot be required to disclose a docu-
ment that would incriminate or expose them
to proceedings which would involve a criminal
penalty.

6. Injunctive Relief

6.1 Circumstances of Injunctive Relief

The court has a broad jurisdiction to grant injunc-
tive relief. Orders can be made on an interlocuto-
ry basis to maintain the status quo until a party’s
substantive rights can be ascertained. Orders
can also be made on a substantive or final basis.

An application for an injunction can be made pri-
or to the commencement of proceedings, after
proceedings have started or after trial.

Interim injunctions can be granted on an ex parte
basis, but on making such an application the
applying party has the burden of full and frank
disclosure. The failure to give full and frank dis-
closure can itself be a basis for discharging the
injunction in due course.

The Bermuda courts can order:

» freezing injunctions and worldwide freezing
orders (Mareva injunctions) preventing the
movement or dissipation of assets;

« prohibitory injunctions requiring a party to
refrain from doing something (including anti-
suit injunctions); and

» mandatory injunctions requiring a party to do
a thing.

Orders can also be made requiring that a party
provide information or allowing for a property to
be searched.



BERMUDA [ AW AND PRACTICE

Contributed by: Michael Hanson, Keith Robinson, Sam Stevens, Kyle Masters and Henry Tucker,

Carey Olsen Bermuda Limited

6.2 Arrangements for Obtaining Urgent
Injunctive Relief

Within hours, appointments for the hearing of
an application for urgent injunctive relief can be
made by contacting the Supreme Court Regis-
try and informing the staff of the urgency while
seeking an appointment. The papers in support
of the application, including any summons and
affidavit, can be transmitted to the court elec-
tronically in advance of the hearing or, in cases
of extreme urgency, the papers can be passed to
the court at the hearing. Out-of-hours hearings
for injunctive relief, whilst rare, are possible and
are usually conducted by telephone.

In both instances, a draft of the order being
sought is sent directly to the judge hearing the
application so that, upon making any orders, it
can be immediately signed and served where
necessary.

6.3 Availability of Injunctive Relief on an
Ex Parte Basis

Ex parte applications for injunctive relief are
possible. They should only be made where
there is real basis for believing that notifying the
respondent would undermine the effectiveness
of the relief sought. Otherwise, notice of an ex
parte application for an injunction should be
given to the defendant.

It is important to be aware that an applicant in an
ex parte application, whether on notice or not, is
obliged to provide the court with full and frank
disclosure and to provide the respondent with
a full note of the hearing as soon as practica-
ble after the order is granted. Full and frank dis-
closure includes a requirement that points that
would have been made against the applicant are
brought to the court’s attention, as well as any
information which is adverse to the application.
Failure to make full and frank disclosure can be
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a ground upon which an injunction can be dis-
charged, and an award of costs made against
the applicant or their attorneys, or both.

6.4 Liability for Damages for the
Applicant

An applicant for injunctive relief can be held liable
for damages suffered by the respondent if the
respondent successfully discharges the injunc-
tion at a later date. In respect of freezing orders,
for example, the court will usually require that
the party to whose benefit the order is granted
provides an undertaking to meet any such dam-
ages incurred if the injunction is later discharged.
Although the court retains a discretion to require
the payment of security in respect of any such
damages, in the ordinary course an undertaking
as to damages will be sufficient.

6.5 Respondent’s Worldwide Assets and
Injunctive Relief

The court can grant injunctive relief against the
worldwide assets of a respondent. The court
can be persuaded to do so in circumstances
where the defendant is within the jurisdiction and
therefore subject to sanction should the order
be breached. A party applying for a worldwide
Mareva injunction must demonstrate (among
other things) that there is a real risk of dissipa-
tion of assets if the order is not granted.

6.6 Third Parties and Injunctive Relief
While the general rule is that injunctive relief can
only be obtained against a party to an action, in
principle, injunctive relief can be granted against
third parties in certain limited circumstances, if,
for example, there is evidence that a third party
is threatening to aid and abet a contempt of
court, or (in Mareva cases) where a third party
is shown to be in possession of or dealing with
the assets of a party already subject to a Mareva
injunction.
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6.7 Consequences of a Respondent’s
Non-compliance

In addition to contempt of court, an injunction
affixed with a penal notice, notifying those upon
whom it is served that a breach of the order will
be the subject of sanction, can be enforced by
way of further order of the court, including the
process of execution, compelling a non-compli-
ant respondent to abide by its terms.

7. Trials and Hearings

7.1 Trial Proceedings

The adversarial process is the norm for the tri-
al of a writ action. Witnesses for both parties
attend on the scheduled day(s). The parties will
have already filed written witness statements
with the court and exchanged them with the
other side. The plaintiff’s witnesses are usually
tendered for cross-examination first followed
by re-examination, with the witnesses for the
defendant following thereafter. The written wit-
ness statement of a witness is taken to be their
evidence in chief. After the cross-examination
of witnesses, the parties can then address the
court on the law either in written submissions or
orally, or both.

7.2 Case Management Hearings

Case management hearings are normally very
short and heard in chambers before a single
judge. Oral argument is usually lead by the appli-
cant, supported by a skeleton argument where
there are particular issues of law for considera-
tion, followed by a response from the respond-
ent and, finally, the applicant is entitled to a final
opportunity to respond.

The court is obliged to ensure that matters before

it are conducted with reference to the overriding
objective as set out at Order 1A/1 of the Rules
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(see 3.1 Rules on Pre-action Conduct). The
overriding objective is designed to ensure, as
much as possible, that the court deals with the
case justly.

Preliminary applications on issues such as docu-
ment discovery in complex commercial litigation,
for example, can take the form of longer hear-
ings. Such applications are typically supported
by affidavit evidence and skeleton arguments
filed in advance of the hearing.

7.3 Jury Trials in Civil Cases

Jury trials are still available in some civil cases
but are very rare. For example, in claims for
defamation, parties have the choice to proceed
by way of trial by jury or before a single judge.
When deciding whether or not a matter should
be decided by jury, the court will consider, in
accordance with Order 33 of the Rules, whether
or not the determination of the issues requires
any prolonged examination of documents or
accounts, or any scientific or local investigation
which cannot conveniently be made with or by
ajury.

7.4 Rules That Govern Admission of
Evidence

The Evidence Act 1905 and the Rules provide
guidelines as to the manner in which evidence
is admitted in civil actions in Bermuda. As a gen-
eral rule, apart from opinion evidence (which is
dealt with in 7.5 Expert Testimony), the court
will, as a matter of practice, allow evidence
which is not prejudicial to the other side. The
court will determine for itself what weight, if any,
it gives to evidence submitted.

Hearsay evidence can also be admitted, subject
to the service of the requisite notices under the
Rules. Ultimately, however, the court will deter-
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mine whether to allow hearsay evidence should
it arise at trial.

7.5 Expert Testimony

Expert testimony is permitted at trial with leave
of the court, usually pursuant to a direction
given in advance of trial as to the scope of the
expert evidence to be adduced and the qualifi-
cations of the expert themselves. Order 38 of the
Rules governs the right of parties to submit and
rely upon expert testimony. Expert statements
should be exchanged well before trial.

An expert must be sufficiently qualified to give
expert evidence on the matters in respect of
which they are intending to opine. In modern civil
practice, an expert witness is expected to pro-
vide evidence on an objective and independent
basis with a view to assisting the court.

7.6 Extent to Which Hearings Are Open
to the Public

As noted in 1.3 Court Filings and Proceedings,
the default position is that hearings are open
to the public. Bermuda courts do not create
transcripts of hearings under ordinary circum-
stances. The Court (Records) Act 1955, however,
gives any person the right to request to inspect
and take copies of any of the records on the
court file, including any transcripts produced,
subject to the payment of the requisite fee and
other stated exceptions.

7.7 Level of Intervention by a Judge

Judges are entitled to raise questions and inter-
vene in the proceedings to address matters of
case management where it is appropriate and
required for the achievement of a fair hearing or
otherwise in furtherance of the overriding objec-
tive. Judges can also ask questions of witnesses
and counsel during a trial in order to clarify or
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otherwise attempt to narrow or understand the
issues before them.

Whether final or interim, judgments and rulings
can be given at the time of the hearing. Judg-
es may also reserve judgment for a later time.
Whether or not a judgment is given immediately
or reserved often depends on the complexity
of the issues raised in the case, as well as the
urgency required for such a ruling to be provid-
ed. When rulings are reserved to a later date,
they are ordinarily provided to the parties within
six weeks of the hearing.

7.8 General Timeframes for Proceedings
The speed to trial depends on the attentiveness
of the parties and the calendar of the court. Trials
can move from originating proceedings through
to trial in under a year if there are no large or
complex interlocutory applications and the court
calendar permits. The ordinary scenario, howev-
er, is that the trial of a writ action can take longer
than a year from inception to final judgment.

8. Settlement

8.1 Court Approval

Parties are always able to settle an action with-
out court permission. Commercial settlements
are of course a feature of Bermuda litigation and
can be effected in ways which suit both parties.

A plaintiff in an action begun by a writ may, with-
out the leave of the court, discontinue the action
or withdraw any particular claim not later than 14
days after service of the defence. However, if a
party wishes to discontinue an action, claim or
counterclaim at a later stage (ie, after 14 days
have passed) the leave of the court is required.
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8.2 Settlement of Lawsuits and
Confidentiality

Parties who wish to have the terms of their set-
tlement of an action remain confidential may
wish to obtain a Tomlin order, which is an order
that simply refers to the fact that the proceed-
ings have been withdrawn or settled in accord-
ance with the terms of an agreement which is
held by the parties, thereby keeping the precise
terms out of the court record.

8.3 Enforcement of Settlement
Agreements

The terms of a settlement agreement will dictate
how it will be enforced. Generally speaking, a
breach of an agreement to settle will be treated
like a breach of an ordinary contract. For addi-
tional privacy, the parties to a settlement agree-
ment may consider inserting a clause requiring
that any dispute arising out of, or connected
with, the settlement agreement be referred to
arbitration.

8.4 Setting Aside Settlement Agreements
A settlement agreement can be set aside on the
same terms as any other contract.

9. Damages and Judgment

9.1 Awards Available to the Successful
Litigant

The courts can award a successful litigant mon-
etary damages for losses suffered as a result of
the actions of the defendant. These are award-
ed on a compensatory basis and can be cal-
culated by reference to money due and owing
to the plaintiff or the amount of money required
to place the plaintiff in the position they would
have been in had the breach not occurred. For
personal injury, the court will refer to guidelines
which will allow the parties to calculate the
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amount to compensate an injured plaintiff by
reference to the injuries suffered.

Generally speaking, the full range of equitable
remedies available in English common law are
also available to a successful litigant in Bermu-
da. These include:

« delivery up — an order requiring a party to
hand over specific items to the plaintiff;

* specific performance — an order requiring one
party to perform its contractual obligations to
the other; and

+ declaratory relief — a statement by the court
as to the law or facts applicable to the parties
(or generally).

The Supreme Court can also make orders grant-
ing statutory relief pursuant to actions taken
under specific statutes. For example, an appli-
cation for judicial review can result in an order
quashing an unlawful decision made by a public
authority.

9.2 Rules Regarding Damages

Damages are awarded to compensate a party for
its loss. This means that the court will make an
order for the payment of the amount of damages
required to put the party into the same position it
would have been in had the breach not occurred,
or in the case of a tort, had the wrongful act (or
omission) not taken place. There is no limit on
the amount of damages that may be awarded,
although parties are entitled to enter into con-
tracts, the terms of which may limit the amount
of damages.

Punitive damages are available under Bermuda
law in rare cases. Compensatory damages must
be deemed an inadequate remedy and where a
defendant’s actions can be interpreted as being
wilful, wanton, reckless or malicious.
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9.3 Pre- and Post-judgment Interest
A Bermuda court will award both pre- and post-
judgment interest.

Pre-judgment interest is normally awarded on
a simple basis and is calculated by reference
to the date the cause of action arose (as the
starting point) and the date of judgment (as the
ending point).

Parties to litigation in Bermuda may be awarded
post-judgment interest at the rate of 3.5% per
annum, under the Interest and Credit Charges
(Regulation) Act 1975. Such interest can be
awarded at the discretion of the court, on a sim-
ple or compound basis, and it normally accrues
from the date of judgment until payment of the
judgment sum.

9.4 Enforcement Mechanisms of a
Domestic Judgment

Writ of Fieri Facias

There are various ways in which a domestic judg-
ment can be enforced provided the judgment is
for a sum of money payable on a certain date.
One method is by way of a writ of fieri facias,
which is a direction to the court-appointed bailiff
to seize the property of the judgment debtor in
execution of the judgment to satisfy the sum of
the judgment debt, together with interest and the
costs of execution. This will include the bailiff’s
fees and costs.

Charge over Property

A money judgment entered against a party in the
Supreme Court may be entered as a charge over
that party’s real property. An application for the
appointment of a receiver over that property can
be made. Provided the court is satisfied that it is
reasonable to make such an appointment, taking
into account the amount of the judgment debt
owed and the costs of appointing the receiver,
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upon such an order all debts due to the judg-
ment debtor would be paid to the receiver.

Sequestration of Property

There is also the option of sequestration of the
property of a non-compliant judgment debtor
on the basis that failure to comply with a judg-
ment is a contempt of court. Where the judg-
ment debtor is a body corporate, an order can
be made against a director.

9.5 Enforcement of a Judgment From a
Foreign Country

Foreign Judgments under the Judgments
(Reciprocal Enforcement) Act 1958

The Judgments (Reciprocal Enforcement) Act
1958 allows judgments for the payment of mon-
ey (including arbitration awards which would
be enforceable as a judgment in the UK) from
the superior courts of the UK to be enforced in
Bermuda by registration of the judgment in the
Supreme Court at any time within six years after
the date of the judgment.

The process of registration is straightforward.
An application is made to a judge supported by
an affidavit exhibiting the foreign judgment (or a
certified copy of it), wherein the affiant confirms:

« their belief that the judgment is one to which
the 1958 Act applies;

« that there was no fraud practised on the court
to obtain the judgment;

« that the person seeking registration is the
person in whom the rights under the foreign
judgment are vested;

+ that the defendant received notice of the
foreign proceedings giving rise to the judg-
ment; and

« that the foreign court had the jurisdiction to
make the judgment it did.
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The Governor can also declare the application
of the 1958 Act to other territories. So far, orders
have included many countries within the Com-
monwealth.

Foreign Judgments outside the Judgments
(Reciprocal Enforcement) Act 1958

A foreign judgment which does not fall within
the 1958 Act can be enforced in Bermuda under
common law. Formal pleadings must be filed in
the Supreme Court. The debt obligation created
by the foreign judgment can form the basis of a
cause of action. There is no requirement for the
creditor to re-litigate the underlying claim which
gave rise to the foreign judgment.

The registration of a foreign judgment and the
enforcement under common law can both be
subject to challenge.

10. Appeal

10.1 Levels of Appeal or Review to a
Litigation

Appeals of judgments of the Magistrates’ Court
may be made to the Supreme Court. Supreme
Court decisions can be appealed to the Court of
Appeal provided leave (if so required) is obtained.

Appeals from the Court of Appeal can be made
to His Majesty’s Order in Council (the Privy
Council):

- at the discretion of the Court of Appeal where
the issues in the appeal are of significant
public importance; or

+ as of right where the amount in dispute
exceeds BMD12,000 or the appeal concerns
fundamental rights under Section 15 of the
Bermuda Constitution Order 1968.
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10.2 Rules Concerning Appeals of
Judgments

A party to civil proceedings dissatisfied with a
judgment has the right to appeal final orders
without leave. An appeal against interlocutory or
interim orders requires that the party wishing to
appeal those matters first seek the leave of the
lower court and, if refused, then make a renewed
application to the higher court.

The test for permission for leave to appeal is
whether the appeal has a real prospect of suc-
cess or if there is some other compelling reason
for the appeal to be heard.

10.3 Procedure for Taking an Appeal
Appeals from the Supreme Court to the Court
of Appeal are by notice of motion accompa-
nied by affidavit which exhibits draft grounds of
appeal. The notice of appeal shall be signed by
the appellant and shall also set out the nature of
the relief sought, names and addresses of par-
ties affected, and whether the whole or part of
the decision is complained of.

In the case of an interim or interlocutory order
of the Supreme Court, an application for leave
must be made to the Supreme Court within 14
days of the date of the order and, if refused,
within seven days to the Court of Appeal.

In the case of a final judgment/order, where leave
is not required, a party has six weeks from the
date on which the judgment/order was perfected
to appeal.

10.4 Issues Considered by the Appeal
Court at an Appeal

On appeal, the court is normally limited to con-
sidering the evidence that was before the lower
court. An appeal is a review of the lower court’s
decision.
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If a decision is made by the trial judge exercising
their lawful discretion, an appellant is required
to show that the exercise of that discretion was
unreasonable in order to disturb a ruling on
such a basis. The appellate court will consider
arguments that the lower court judge took into
account something that they should not have, or
failed to take into account something that they
ought to have when considering an appeal on
this basis.

The appellate court can also consider whether
there have been procedural errors as a basis of
an appeal.

A party will usually only be entitled to raise new
evidence if they can establish that such evi-
dence was not available at the time of the trial,
or could not have been obtained with reasonable
diligence, and that it would have had a material
impact on the outcome of the case.

The appellate court can allow new arguments on
the law at its discretion.

10.5 Court-Imposed Conditions on
Granting an Appeal

The court can impose conditions on the granting
of an appeal. In addition to the payment of secu-
rity for costs, which is the usual condition of an
appeal to the Court of Appeal, the court can also
require the payment of money due and owing to
a party or that such money be paid into court.

10.6 Powers of the Appellate Court After
an Appeal Hearing

An appellate court can confirm, set aside, or vary
the judgment of a lower court. If an appellate
court finds that a matter was wrongly decided
as a result of matters not raised or determined
before the trial judge, or which were determined
in such a way that the appellate court does not
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feel it is appropriate — or that it is unable - to
substitute its own judgment for that of the trial
judge, the appellate court can also refer the mat-
ter back to the trial court for decision.

The appellate court also has the power to make
orders as to costs in respect of the appeal and
at the trial-court level, superseding orders made
as to costs at the courts below.

11. Costs

11.1 Responsibility for Paying the Costs
of Litigation

Bermuda operates a loser pays system where, in
the ordinary course, the costs incurred in the trial
of a matter are ordered to be paid by the loser,
save in exceptional circumstances.

All costs reasonably incurred can be claimed by
the party to whose benefit a costs order is made.
If costs are not agreed between the parties, the
Registrar of the Supreme Court is empowered to
determine the amount of costs a party is entitled
to be paid by way of a taxation hearing, which
can be applied for by either party to an action.
A party who is the beneficiary of a costs order
can expect to recover about 75% of its legal
and expert costs, plus court fees and expenses
incurred if they are taxed on a standard basis.

In circumstances where the behaviour of the
losing party has been outside of the norm, or
the facts of the claim itself are such that the
court considers them to be outside of the norm,
an order for indemnity costs can be made, in
which case the percentage of costs awarded to
a successful party on taxation can increase to
80-85% of the costs claimed.
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As mentioned above, the primary mechanism
for challenging the reasonableness of the oth-
er party’s costs bill is by the taxation hearing
before the Registrar. An application for an award
of costs must be made by the filing of a bill of
costs with the Registry not less than six months
after the conclusion of any matter.

11.2 Factors Considered When Awarding
Costs

The court retains discretion when ordering costs.
It can take into account the behaviour of the win-
ning or losing party during the conduct of the
trial, including any refusal to accept reasonable
offers to settle the claim. The court will deter-
mine the “winner” of an action by considering
which party “in real-life terms” could be said
to have been successful. Unless there is some
compelling reason to depart from this rule, the
court will not attempt to determine success on
an issue-by-issue basis in the context of award-
ing costs.

11.3 Interest Awarded on Costs

Costs, whether awarded on taxation or agreed,
are entitled to interest for the period from which
the order is made until it is paid under the Inter-
est and Credit Charges (Regulation) Act 1975.

12. Alternative Dispute Resolution
(ADR)

12.1 Views of ADR Within the Country

Arbitration and mediation are the most common
forms of ADR in Bermuda. Bermuda is a sophis-
ticated hub for international arbitration (in par-
ticular the arbitration of complex insurance and
reinsurance disputes) and has incorporated the
UNCITRAL Model law into its domestic legisla-
tion via the Bermuda International Conciliation
and Arbitration Act 1993. A branch of the Char-
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tered Institute of Arbitrators was established in
Bermuda in 1996. The Bermuda branch’s prima-
ry function is to run arbitration training courses
and to act as an appointing authority.

12.2 ADR Within the Legal System

The use of ADR is not mandated under the Rules
but that fact has not prevented the growth of its
popularity and use, particularly mediation.

12.3 ADR Institutions

The principle institution for ADR in Bermuda is
the Bermuda branch of the Chartered Institute
of Arbitrators, which organises and promotes
courses relating to ADR. The Institute has local-
ised procedural rules for mediation and arbitra-
tion.

13. Arbitration

13.1 Laws Regarding the Conduct of
Arbitration

Bermuda has two separate statutes governing
arbitration:

« the Arbitration Act 1986; and
« the Bermuda International Conciliation and
Arbitration Act 1993.

The 1986 Act governs “domestic” arbitrations (in
effect, arbitrations with no international element
or parties involved) and is based on an amal-
gamation of old English statutes. An interesting
feature of arbitration conducted under the 1986
Act is that there is a mechanism allowing par-
ties to appeal an award to the Bermuda Court
of Appeal on a point of law.

While the 1986 Act does make provision for
international as well as domestic disputes, the
1993 Act provides only for international disputes
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which are of a commercial nature. As stated in
12.1 Views of Alternative Dispute Resolution
within the Country, the 1993 Act incorporates
the Model Law into Bermuda law. The Model
Law provides for the enforcement of arbitration
awards on the same basis as the New York Con-
vention, which is also applicable in Bermuda.

13.2 Subject Matters Not Referred to
Arbitration

There are generally no restrictions on the sub-
ject matters that may be referred to arbitration
in Bermuda. Although there is certainly room for
doubt as to whether matters involving corporate
insolvency, minority shareholder and partnership
disputes can be arbitrated, this has not yet been
tested before the courts.

13.3 Circumstances to Challenge an
Arbitral Award

Under the Model Law, a party can seek to set
aside an award. In order to do so, the party must
prove that that:

+ as a party to the arbitration agreement, it was
under some incapacity, or the agreement was
not valid under the law to which the parties
had subjected it;

+ it was not given proper notice of the appoint-
ment of an arbitrator or of the arbitration pro-
ceedings, or was otherwise unable to present
its case;

+ the award deals with a dispute not con-
templated by the terms of the arbitration
agreement or contains decisions on mat-
ters beyond the scope of the submission to
arbitration;

* the composition of the arbitration tribunal or
the procedure was not in accordance with the
agreement of the parties;
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+ the subject matter of the dispute was not
capable of settlement by arbitration under the
law of Bermuda; and/or

« the award is in conflict with the public policy
of Bermuda.

A party wishing to set aside the arbitration award
must apply to the court within three months from
the date of receipt of the award.

13.4 Procedure for Enforcing Domestic
and Foreign Arbitration

Leave to enforce an award is obtained by apply-
ing to the court to enforce the award in the same
manner as a judgment. An originating summons
must be issued on an ex parte basis, supported
by an affidavit. The affidavit should set out the
basic facts of the arbitration, the fact that there
was an agreement to arbitrate and a hearing,
and that an award had been made. The relevant
exhibits to the affidavit would be the arbitration
agreement and the original award.

The application is for leave to enter judgment,
and once the order granting leave has been
made, a copy of the order is served on the los-
ing party. The order will normally contain the time
that the losing party may have if it wishes to set
aside the order. If an application is made to have
it set aside, there is a hearing. If there is not, then
the award can be enforced after the expiration
of the period set out in the order as if it were a
judgment of the court.

14. Outlook and COVID-19

14.1 Proposals for Dispute Resolution
Reform

As at December 2023, there are no publicly
announced proposals for dispute resolution
reform. A designated centre for international
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arbitration and other forms of ADR is currently
under construction; how the centre will be struc-
tured, operated and run is not yet known.

14.2 Impact of COVID-19

As of 31 August 2022, the Bermuda courts are
now fully functional, and all court hearings are
in person. Judges may exercise a discretion to
hold a court hearing remotely. As of 30 Novem-
ber 2022, the Bermuda Public Health (Covid-19)
Emergency Order 2022 ceased to have effect.
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Carey Olsen Bermuda Limited has the larg-
est dispute resolution and litigation practice in
Bermuda, comprising 20 fee earners who rep-
resent clients across a range of contentious
and non-contentious matters. The firm is widely
recognised for its expertise in both international
and domestic cases, including corporate, com-
mercial and civil disputes; investment funds;
banking, financial services and trusts litigation;
restructuring and insolvency; fraud and asset
tracing claims; employment; and family law
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matters. Many of the dispute resolution and liti-
gation practice’s cases have established judicial
precedents that are referred to in jurisdictions
around the world. In 2019, Carey Olsen estab-
lished a Bermuda-law offering in Hong Kong to
offer Bermuda dispute resolution legal services
to clients in the Asian time zone. The firm ad-
vises on Bermuda, British Virgin Islands, Cay-
man Islands, Guernsey and Jersey law across a
global network of nine international offices.

Keith Robinson is a partner and
head of the Dispute Resolution
and Insolvency team at Carey

- | Olsen Bermuda Limited and has
I over 20 years’ experience in a
wide range of commercial
litigation matters, including corporate and
commercial disputes, arbitration, breach of
contract and public law, and restructuring and
insolvency matters. He also has expertise in
high-value trust litigation and court-approved
trust restructurings, having been involved in
many of the major trust cases in Bermuda. He
has written extensively and is a regular speaker
on Bermuda law matters.
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court appointed receivers and their appointing
creditors as to cross-border strategies to
secure and efficiently realise value from assets
situate outside Bermuda.
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