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A company incorporated in the British Virgin Islands (the “BVI”) Appointment of liquidator

can be placed info insolvent liquidation either by: The court may appoint a liquidator when any of the following

+ ashareholders’ qualifying resolution; or are applicable:
+ a court order, following an application to the court and a * the company is insolvent (see below for definition of
hearing. insolvent);

 in the court’s opinion, it is just and equitable for a liquidator

The effect of an insolvent liquidation is to put the affairs of the fo be appointed; or

company in the hands of an independent insolvency ) S o
 in the court’s opinion, it is in the public interest for a

practitioner who is required fo take possession of, protect and o )
liquidator fo be appointed.

realise the company’s assets for the benefit of the company’s

credifors. A company is regarded as being insolvent under the

An application to court can be made by: Insolvency Act, 2003 (the “Insolvency Act”) if:

= it is balance sheet insolvent (value of its assets does not

* the company itself; R
exceed the value of its liabilities);

 a creditor (including a judgment creditor); o ) . )
« itis cash flow insolvent (it is unable to pay its debts as they

* a shareholder; fall due); or

* fthe supervisor of a company creditors’ arrangement; or * itis deemed insolvent, as a result of a failure to comply with

* in limited circumstances, the Attorney General, the a valid statutory demand or execution issued on a
International Tax Authority or the Financial Services judgement or other order of a BVI court against it is retfurned
Commission (FSC). wholly or partially unsatisfied.

We will focus, in this note, on insolvent liquidations commenced
at the instigation of a creditor.
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Consent and approvals

The applicant must serve a copy of the application on the
company. The company is entitled to attend the hearing and
present its own evidence before the court.

Noftice of the hearing of the application must be advertised,
and other interested parties (such as other creditors) can
appear and make submissions at the hearing if they have filed
a notice of their intention to appear. Upon hearing the
application, the court can:

e appoint a liquidator;
* dismiss the application;
+ adjourn the hearing (conditionally or unconditionally); or

* make any other interim order that it considers fit.

Supervision and control

The liquidator must be an insolvency practitioner licensed to
practice and be resident in the BVI (although a joint
appointment with a foreign insolvency practitioner may be
permitted).

Once appointed, the liquidator has custody and control over
the assets of the company. The directors and other officers
remain in office but they cease fo have any powers, functions
or duties, unless specifically authorised by the liquidator or
under the Insolvency Act.

Furthermore, no share in the company may be transferred
(unless ordered by the court), no member may exercise any
power under the memorandum or articles of association (the
‘M&A”) and no amendment may be made to the M&A
following commencement of the liquidation.

Protection from creditors

With the exception of secured creditors, and subject to a court
order to the contrary, once the liquidator has been appointed
no person can:

* commence or proceed with any action or proceedings
against the company;

* commence or proceed with any action in relation to the
company’s assets; or

« exercise or enforce, or continue to exercise or enforce, any
right or remedy over or against the assets of the company.
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The appointment of a liquidator does not infringe upon the
right of a secured creditor to enforce its security.

Where an application for the appointment of a liquidator has
been filed with the court but not yet determined, the court
may, upon application, appoint a provisional liquidator. In
general terms, a provisional liquidator’s purpose is to maintain
the status quo and maintain the value of the company’s assets
pending the determination of the application for the
appointment of a liquidator.

Length of procedure

The application for the appointment of a liquidator must be
determined by the court within six months or it will be deemed
dismissed. The court can extend the period for determining the
application, each extension not exceeding three months at a
time.

Once the liquidator is appointed, the length of the liquidation
process is indeterminate and depends on a number of factors
including the:

 value, type and location of the company’s assets; and

» speed with which the liquidator can deal with creditors’
claims and collect, realise and distribute the company’s
assets.

Conclusion of the liquidation

At the conclusion of the liquidation, and once any distributions
are made to the creditors, the liquidator must prepare a final
report and serve it on every creditor of the company whose
claim has been admitted and all shareholders of the company.
That report must also be filed with the BVI Registrar of
Corporate Affairs.

The liquidator will then apply to the court to be released from
his/her appointment and the company is then dissolved.

If you require any further information on the appointment of
liquidators to an insolvent company please contact one of the
Carey Olsen team.
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=3 Key contacts

For further information or professional advice please contact our lawyers below:
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HONG KONG

James Noble Jeremy Lightfoot

Head of Asia Litigation — Insolvency and Partner - Dispute Resolution and Litigation
Restructuring practice D +852 3628 9016

D +65 6911 8322 E jeremy.lightfoot@careyolsen.com
E jomes.noble@careyolsen.com

SINGAPORE
HONG KONG

Anthony McKenzie Michael Padarin

Managing Partner Singapore office — Managing Partner Hong Kong office -
Corporate Corporate

D +65 6911 8311 D +852 3628 9006

E anthony.mckenzie@careyolsen.com E michael.padarin@careyolsen.com

HONG KONG

James Webb

Partner — Corporate

D +852 3628 9012
E jameswebb@careyolsen.com
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Carey Olsen (BVI) L.P.
Rodus Building

PO Box 3093

Road Town

Tortola VGI110

British Virgin Islands

T +1284 394 4030
E bvi@careyolsen.com

Carey Olsen Hong Kong LLP
Suites 3610-13

Jardine House

1 Connaught Place

Central

Hong Kong

T +852 3628 9000
E hongkong@careyolsen.com

Carey Olsen Singapore LLP
10 Collyer Quay #29-10
Ocean Financial Centre
Singapore 049315

T +65 6911 8310
E singapore@careyolsen.com
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o @ Subscribe for more

Visit our restructuring and
insolvency team at careyolsen.
com
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PLEASE NOTE

This briefing is only infended to
provide a very general overview
of the matters to which it relates.
It is not intended as legal advice
and should not be relied on as
such. © Carey Olsen 2021.
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