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A segregated portfolio company (“SPC”) is incorporated under
the BVI Business Companies Act, 2004 (as amended) (the
“BCA"). It is possible for a company to (i) be incorporated as
an SPC or, (ii) if incorporated already, apply to the BVI
Registrar of Corporate Affairs (the “Registrar”) to be registered
as an SPC. The Registrar will not incorporate or register a
company as an SPC until it has received written confirmation
from the BVI Financial Services Commission (the “FSC”) that it
has approved the SPC.

This client guide covers the law as it currently stands under the
BCA, including recent changes that were brought info force on
1 October 2018 under the BVI Business Companies
(Amendment) Act, 2018 (the “Amendment”) which has
changed the SPC regime under the BCA.

Portfolios

An SPC is a single legal entity which may create, by a
resolution of directors or in the manner otherwise set out in its
memorandum and articles of association, one or more
segregated portfolios (the “Portfolios”). The purpose of a
Portfolio is to segregate and keep separate its assets and
liabilities from the assets and liabilities of any other Portfolio of
the SPC or of the SPCs. Therefore, the assets held by an SPC
will either be classified as general assets of the SPC or Portfolio
assetfs. Each Portfolio must be separately identified and
include the words “Segregated Portfolio” in such identification.

An SPC is required to obtain the prior written approval of the
FSC for the creation of a new Portfolio. Failure by the SPC to
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comply with this provision can result in fines being levied by
the FSC.

Where a Portfolio has no assets or liabilities attributable to it,
directors of the SPC may resolve to terminate the Portfolio. Any
terminated Portfolio may be reinstated by a resolution of the
directors or in such other manner as may be contemplated by
the memorandum and articles of association of the SPC.
Where the SPC required the approval of the FSC for the
creation of that Portfolio, notice of termination of the same
Portfolio must subsequently be filed with the FSC. The re-
instatement of a terminated Portfolio may also require prior
written approval by the FSC.

Restrictions on use

Until 1 October 2018, the FSC would only approve the
incorporation or registration of an SPC if the company is, or on
its incorporation will be:

» licensed as an insurer under the Insurance Act, 2008
(“Insurance Act”); or

* recognised as a professional or private fund or, registered
as a public fund under the Securities Investment Business
Act, 2010 (“SIBA").

However, the Amendment has expanded the role of SPCs
under the BCA. SPCs can now be used for unregulated
purposes and be involved in functions and investments that
are consistent with the provisions of the BCA.
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SPCs cannot be used to:

* act as an insurance manager or intermediary under the
Insurance Act;

 carry out any activity under the Bank and Trust Companies
Act, 1990, Company Management Act, 1990 or Financing
and Money Services Act, 2009; or

» undertake investment business under SIBA.

General assets and liabilities

Assets and liabilities of an SPC which are not attributable to a
specific Portfolio will be applied as general assets and
liabilities of the SPC. Where an SPC has a general liability to a
person, such liability will only extend to the SPC, and that
person is only entitled to have recourse to the SPC'’s general
assets.

Segregated assets and liabilities

The clearly identified segregated assets of a Portfolio are only
available and can only be used to satisfy the liabilities owed to
creditors or shareholders of that particular Portfolio. The
assets held in each Portfolio are protected from any claim
from a creditor in respect of a general liability of the SPC or a
liability arising in a different Portfolio. Where the assets
available in a Portfolio are not sufficient to satisfy the liabilities
owed to a creditor or shareholder in respect of the same
Portfolio then such person may, fo the extent that the
necessary capital requirements of the SPC are satisfied, have
recourse against the SPC’s general assets.

Issue of shares and distributions

The SPC may create and issue shares in one or more classes
or series and a class of Portfolio shares may be issued in one
or more series. The proceeds of the issue of any Portfolio
specific shares must be included in the relevant Portfolio’s
assets and the SPC’s records must link the shares to that
Portfolio.

Subject to the SPC’s memorandum and articles of association
and satisfaction of the BVI solvency test, an SPC may pay a
dividend or other distribution in respect of shares of a Portfolio
or the SPC. Portfolio dividends or other distributions must be
paid by reference to the assets and liabilities of the Portfolio in
which the relevant shares are issued. As such, the satisfaction
of the solvency test under the BCA will be in reference to the
specific Portfolio in which a distribution is fo be made orin
respect of the SPC, if the distribution is to the shareholders of
the SPC.

Ongoing obligations

The BCA stipulates that directors of an SPC have a duty to
establish and maintain procedures to segregate, and keep
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segregated:

» Portfolio assets separate and separately identifiable from
general assets; and

« Portfolio assets of each Portfolio separate and separately
identifiable from Portfolio assets of any other Portfolio.

Where relevant, the directors also have a duty fo establish a
procedure to apportion or transfer assets and liabilities
between Portfolios, or between Portfolios and general assets
of the SPC. This does not mean that the assets are incapable
of being jointly invested; the SPC is simply required to keep the
assets segregated and identifiable.

Any act, contract, instrument or arrangement which is to be
binding on or to enure to the benefit of a Portfolio, must be
executed by the SPC on behalf of such Portfolio, with such
Portfolio being identified in the contract and it being noted
that such execution is in the name of, or by, such Portfolio.

There will also be further ongoing requirements depending on
whether the SPC is registered as a fund under SIBA or as an
insurance company under the Insurance Act.

Recognition of SPC’s in foreign courts

Whilst the statutory segregation of assets and liabilities of each
Portfolio will be recognised and enforced by the courts in the
British Virgin Islands, it is uncertain as to whether other
jurisdictions in which the SPC might operate will also recognise
and enforce this segregation. Accordingly, although SPCs (and
equivalent vehicles incorporated in other jurisdictions, such as
protected cell companies) are becoming increasingly popular
throughout the World, appropriate legal advice should be
sought on this point from counsel in the jurisdictions in which
the SPC is to operate.

Application

The application for approval to incorporate or register an SPC
must be made to the FSC in the prescribed form and be
accompanied by such documentation as prescribed in the
relevant regulations. The FSC’s approval will be given if it is
satisfied that the company has or has available to it, the
knowledge and expertise necessary for the management of
the Portfolios.

It is a requirement that any company incorporating or
registering as an SPC include the letters “SPC” or the words
“Segregated Portfolio Company” immediately prior fo its
corporate suffix.

Registered agent
Each company incorporated in the BVI must have a BVI

resident registered agent. SPCs licensed as mutual funds
under SIBA will also require additional functionaries to be
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appointed. The functionaries required under SIBA include managers, custodians,
auditors and administrators. CO Corporate Services (BVI) Ltd. (“CO Services”) is able
to assist with various corporate services including some of the functionary services if
the SPC is a fund licensed under SIBA.

Should you require any further information or advice on SPCs please contact one of
the Carey Olsen BVI team.
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Please note that this briefing is only
intended to provide a very general
overview of the matters to which it
relates. It is not intended as legal
advice and should not be relied on as
such. © Carey Olsen 2018
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