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Introduction

Carey Olsen Starting Point Guides are intended as a general
introduction and guide to different aspects of Jersey law.

They are a summary of the most important issues that we
come across. Itis very much the edited highlights of those
issues. If you would like legal advice in relation fo any specific
circumstances, please do give us a call.

The aim of this Starting Point Guide is intended to raise
management awareness and understanding of the issues
surrounding the handling of grievances.

This Starting Point Guide should be read in conjunction with
your organisation’s grievance policies and procedures.

Managing grievances

The best way fo manage grievances is to try to avoid a
grievance arising in the first place through good management
and consistent application of policies. However, whilst this can
reduce the number of grievances raised (and produce a more
motivated and loyal workforce), even the best organisations
and managers are likely fo have to deal with a grievance
raised under their organisation’s formal grievance procedure
at some point in their career.

Why is it so important?
Managing grievances well means that employees can feel

confident that they will be listened to and treated fairly. A
failure to handle a grievance properly in relation to one

employee is likely fo impact upon how a manager is viewed by

the rest of the team.
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More fundamentally, if a grievance is not handled well then it
could leave an organisation vulnerable to an employee
resigning and bringing a claim for unfair dismissal. In such
circumstances a Tribunal will require an employer to
demonstrate that a full and fair procedure has been followed.

Grievance procedure - an example

The following sets out a typical example of how a grievance
procedure should operate. We have based this example on a
simple two stage process - e.g. grievance and appeal.
However, more complex multi stage processes are often
utilised.

In addition, there is a Code of Practice on Disciplinary and
Grievance Procedures (the 2014 Code) which offers guidance
on how to handle grievances. Breach of the 2014 Code does
not of itself amount to a breach of the law, but the 2014 Code
will be taken info account by a Court or Tribunal when
determining whether there has been a breach of the
Employment (Jersey) Law 2003.

References to the 2014 Code are included at various points in
the example below.

A flowchart showing how a typical procedure operates is set
out at Appendix 1.
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How issues arise

The range of grievances which employees can have about
their colleagues (or third parties) is considerable, as is the
seriousness of those grievances. Common grievances relate
fo:

» alack of consistency in the way in which policies are
applied;

 the perceived need for an ‘exception’ to be made to a policy
to take into account an employee’s personal circumstances;

» the way in which an employee has been managed; or

 a clash of personalities.

It is important to deal with issues promptly, especially where
the employee’s grievance relates to his/her line manager.

Informal procedure

When an employee raises a grievance (or threatens to raise a
grievance), managers should always explore whether or not
an informal resolution of the grievance is possible (see
paragraph 48 of the 2014 Code). Much will depend upon the
seriousness of the grievance and the nature of the working
relationship between the employee making the grievance and
the employee who is the subject matter of the grievance.

Managers should remember that HR are available to provide
support and should seek guidance where they need to do so
- HR will always prefer having a discussion at an early stage
to try fo avoid the matter escalating to a formal grievance.

In many cases it will be possible for complaints fo be resolved
informally through discussions between the employee and his
or her line manager. Alternatively, the employer may also wish
to consider using an independent third party or mediator to
help fo resolve the complaint. It may have an employee
trained as a mediator, or to have recourse to an independent
third party if appropriate.

If an informal resolution has failed, or where the seriousness of
the grievance means that an informal resolution is not
appropriate, the employee should be able to pursue the
matter under the formal grievance procedure.

Formal procedure

Preliminary considerations
Where an employee raises a formal grievance, the employer
should ensure that it has sufficient details of the complaint.

If the employee raises the grievance verbally, the employee
should be asked to confirm his or her grievance in writing,
including setting out what action the employee wants the
employer fo take in response (paragraph 49 of the 2014 Code).
The employer should write fo the employee and acknowledge
the grievance and the steps that it proposes to take to address
if.

When addressing a grievance, employers should ensure that
they comply with both the terms of the organisation’s
grievance procedure and the 2014 Code.
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Where investigation is necessary, the employer should advise
the employee of this, and that it will invite him or her to a
grievance meeting once these are complete. The employer
should undertake the investigation without unreasonable
delay.

It may be appropriate to conduct a meeting with the employee
to clarify the details of the grievance prior fo an investigation.
Should this occur, the employee should be given the
opportunity to comment on the outcome of any investigation.

The investigation should be undertaken and the Grievance
Meeting arranged as quickly as possible (paragraph 50 of the
2014 Code).

Who handles what?

The manager appointed to deal with the grievance should be
objective and, wherever possible, should not have been
involved in the issues giving rise to the employee’s complaint.

In most cases it is sensible fo have the employee’s immediate
line manager deal with the grievance, given that he or she is
likely fo have an understanding of the issues. However, an
exception to this is where the grievance relates fo the line
manager, in which case it should be dealt with by another
manager.

If possible, the investigation will be carried out by a manager
who will not be conducting the Grievance Meeting itself, but
this is less important in the case of a grievance hearing than it
is in relation to a disciplinary matter (see paragraph 54 of the
2014 Code).

If the matter goes to appeal then someone who has not been
involved in the process to date should hear the appeal.
Further, it is preferable that anyone who is involved in the
investigation as a witness is not chosen to hold the grievance
meeting or appeal.

The investigation

Once the employer has established the details of an
employee’s grievance, it should investigate it in advance of the
grievance meeting (unless a meeting is required to establish
the full details of the grievance).

The amount of investigation required will vary depending on
the nature of the grievance. Investigations may also be
required at different stages of the grievance procedure as
more information comes to light. The purpose of the
investigation is fo establish the facts: both those that support
the grievance and those that do not. The investigation required
might include collecting documents, identifying relevant
people to interview and taking statements in good time before
memories start to fade.

The investigating officer should remain impartial and objective
throughout the investigation and should properly document it.
It may be appropriate for the employer to send the employee
the evidence collected as part of the investigation prior fo the
grievance meeting.
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The grievance meeting

The employee should be nofified of the date, time and venue
of the Grievance Meeting, together with informing him/her of
the right to be represented by a trade union representative or
work colleague (see Representation below).

The meeting should be attended by the manager hearing the
grievance, a note-taker (who may be a HR manager), the
employee and his or her representative (should the employee
wish to bring one).

The purpose of the grievance meeting is to:

 allow the employee to fully explain the details of the
grievance; and

+ explain how he or she thinks it should be resolved.

The main fask for the manager chairing the meeting is to gain
a clear understanding of the grievance by listening to the
employee and asking questions to clarify the facts.

The manager should:
 introduce those present;

« invite the employee to restate his or her grievance and how
he or she would like it to be resolved;

 allow the employee to submit any supporting evidence;

* permit the employee’s representative to ask questions, put
the employee’s case forward, respond to any views
expressed and confer with the employee, but not to answer
questions on the employee’s behalf;

e sum up the main points and explain what will happen next;
and

» advise the employee of when he or she can expect a
response, subject to any further investigation that may be
necessary.

It is not usual for witnesses to attend the grievance meeting.
Witnesses should usually be interviewed at the investigation
stage, rather than at the Grievance Meeting.

If new facts arise during the meeting that call for further
investigation, the employer should adjourn the meeting and
carry out the necessary investigation. It should send the details
of the investigation to the employee. It may be necessary for
the employer to hold a further meeting to allow the employee
to comment on the findings of the investigation.

Any explanation or evidence put forward by the employee
who has raised the grievance or who is the subject of the
grievance should be considered with an open mind. The
manager should not take a decision about the outcome of the
grievance before he/she has all the relevant facts.

The manager should not take a decision in the meeting, but
should adjourn the meeting to allow for a thorough
consideration of all the evidence.

3 / Carey Olsen Starting Point Employment Law Guide - grievance management

Outcome of grievance meeting

Following the grievance meeting, the manager should make a
decision and communicate it in writing to the employee within
a reasonable period of time. The reasoning for the decision
should also be set out in the letter (see paragraph 57 of the
Code).

Options open to the employer include:

» upholding the grievance in whole or in part and identifying
ways in which the issue may be resolved (for example, by
offering an apology to the employee or reversing a decision
or agreeing to changes in working practices) (see
paragraph 56 of the 2014 Code);

* not upholding the grievance.

The employer should notify the employee of the right to
appeal against the decision if he or she is not safisfied with the
action proposed, and of how an appeal should be raised (see
paragraph 58 of the 2014 Code).

Representation

Employees attending disciplinary hearings and appeal
hearings have the right to bring a colleague or trade union
representative to the hearing with them (see paragraphs 41
and 42 of the 2014 Code).

In the event that the colleague or trade union representative is
not available on the date chosen for the hearing then the
hearing may be postponed for up to 5 working days to allow
the chosen representative to attend.

Further guidance, including on the role of the representative, is
set out at: http://www.jacs.org.je/legislation/codes-of-
practice/jacs-guide-to-revised-disciplinary-and-grievance-
code-of-practice/.

Appeals

An employee who feels that their grievance has not been
satisfactorily resolved following the grievance meeting should
have a right of appeal. The employee should advise the
employer in writing of the grounds for their appeal (see
paragraph 59 of the 2014 Code).

The standard deadline for appeals is within 5 working days of
the formal outcome of the meeting, however, managers
should check the wording of their organisation’s grievance
procedure to see whether a different tfime period is specified.

If the employee exercises his/her right of appeal it is important
that the person nominated to hear any appeal is impartial and
has not been previously involved in the matter.

The manager hearing the appeal should investigate the
appeal grounds and should subsequently arrange an appeal
hearing.
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An appeal hearing may either be a review of the original
grievance meeting or a full rehearing of the grievance; the
decision as to which it should be is one for the individual
hearing the appeal, taking into account:

* the grounds of appeal;
« any new evidence or facts which have come to light; and

* any obvious errors in the process followed.

The employee should be advised of their right to be
represented at the meeting by a trade union representative or
work colleague. A member of Human Resources should
normally be present.

Arrangements should be communicated before the meeting.

At the appeal hearing, the employee should be asked to go
through his grounds of appeal. The hearing may be
adjourned if necessary for further investigation.

Following this discussion, the manager should adjourn fo
consider what the outcome of the appeal should be (see
paragraph 60 of the 2014 Code). The possible outcomes are
as follows:

+ uphold the original findings of the Grievance Meeting;

» vary some of the original findings of the Grievance Meeting;
or

 overturn the original findings of the Grievance Meeting.

The manager should inform the employee of the outcome
(and provide reasons) and confirm that outcome in writing fo
the employee.

Record-keeping

Records kept should include:

 the details of the grievance;

» what was decided and the actions taken;
= the reason for the actions taken;

* whether or not an appeal was lodged;
 the outcome of any appeal; and

e any subsequent developments.
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Further action?

It may be necessary and appropriate fo take action against
the employee who was the subject matter of the grievance.
For example, where an employee makes an allegation of
harassment by a colleague then, if this allegation is
substantiated, action should be taken against that colleague
under the harassment and/or disciplinary policy (as
appropriate).

An employer might also wish fo consider what actions can be
taken to improve relationships in the workplace (see
paragraph 62 of the 2014 Code).

Employers should also be mindful of the need to ensure that
the employee who raised the grievance is not victimised for
doing so (otherwise this could give rise to a claim for
victimisation under anti-discrimination legislation which is due
to come info force in September 2014).

Once the grievance has been resolved and after a short
period for reflection it can be useful to give some thought as to
how to avoid a similar situation arising in the future. For
example, it may be sensible to identify a training course for a
manager fo undertake to improve his skills in a particular area.

Useful information

Link to the 2014 Code:
www.statesassembly.gov.je/
AssemblyReports/2014/R.003-2014.pdf

Jersey Arbitration Conciliation Service:
www.jacs.org.je/

Further information

We are happy to supply specific advice where required.
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Appendix

Appendix 1 - Grievance management overview flow chart

Grievance raised

Is informal resolution possible?
» Obtain sufficient details of complaint — carry out some initial investigation of grievance

* Meet with the employee: Informal discussions between the manager and individual concerning the
grievance.

» Arecord of the discussions should be made.
+ Consider relevance of other policies (e.g. harassment policy, where allegation of harassment is made)

Has grievance been resolved satisfactorily?

Conduct full investigation NO YES —» Informal procedure ends.

Formal procedure commences
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Grievance meeting
* The individual is offered the right to be represented.

« Grievance is fully discussed and considered.

if necessary
» Decision taken - Individual is informed of outcome and of the right of appeal.
Has grievance been upheld?
] :
NO YES — Take action to resolve grievance

Appeal

The individual has a right of appeal, generally within 5 days of being advised of
the outcome. An appeal hearing will be held as soon as possible afterwards. The
individual is offered the right to be represented. The decision is final and no
further right of appeal is allowed.

Investigate further
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Carey Olsen Jersey LLP
47 Esplanade

St Helier

Jersey JET0BD
Channel Islands

T +44 (0)1534 888900
E jerseyco@careyolsen.com
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Visit our employment, pensions
and incentives feam at
careyolsen.com
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PLEASE NOTE

Carey Olsen Jersey LLP is
registered as a limited liability
partnership in Jersey with
registered number 80.

This briefing is only intended to
provide a very general overview
of the matters to which it relates.
It is not intended as legal advice
and should not be relied on as
such. © Carey Olsen Jersey LLP
2019

6 / Carey Olsen Starting Point Employment Law Guide - grievance management

careyolsen.com


mailto:jerseyco%40careyolsen.com?subject=Contact%20enquiry
http://www.careyolsen.com/people/employment-pensions-and-incentives
https://twitter.com/careyolsen
https://www.linkedin.com/company/carey-olsen
https://www.careyolsen.com/subscribe

	Button 9: 
	Button 8: 
	Button 7: 
	Button 6: 


